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IN THE 
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Fob the District op Columbia 


No. 9708 

LENA MIKESKA, Appellant 
against 

JOE M. MIKESKA, Appellee 

I 

and 

UNITED STATES OF AMERICA, Defendant 

■ 


APPELLANTS BRIEF 
Jurisdictional Statement 

| 

Jurisdiction is based upon the denial by the Veterans Ad¬ 
ministration of a claim by the appellant for insurance bene¬ 
fits under a contract of National Service Life Insurance 
issued upon the life of Henry Andrew Mikeska, deceased, 
thus giving rise to the statutory “disagreement” requisite 
to bringing suit in the Court below and to vesting in tills 
Court appellate jurisdiction. Act of June 7,1924 as amend¬ 
ed C. 320, 43 Stat. 612; U. S. C. Title 38, Section 445; Act 
of October 8,1940 as amended, C. 757, 54 Stat. 1014; U. S. C. 
Title 38, Section 817. I 
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The existence of jurisdiction appears in the pleadings as 
follows: Complaint, para. 6 (app. p. 2); Cross-claim, para, 
third (App. 4); Answer U. S. A., para. Ill (App. p. 11). 

Statement of Case 

On February 1, 1942, Henry A. Mikeska, hereinafter re¬ 
ferred to as the insured, while in the military service of the 
United States, secured $5000 in National Service Life In¬ 
surance naming his father, Joe M. Mikeska (appellee) as 
principal beneficiary thereof. On December 5,1942, he mar¬ 
ried Lena Mikeska (appellant) and after naming her as 
beneficiary of an additional $5000 of National Service Life 
Insurance which he received on December 21,1942, he wrote 
her from overseas on August 30,1943 and again on August 
31, 1943 that all his insurance had been made out to her 
(Appellants Exhibits 2 and 3; App. pp. 17 and 18). The in¬ 
sured was killed in action on September 9,1943. 

The instant suit relates only to insurance taken out by 
the insured on February 1,1942, before his marriage to ap¬ 
pellant and the trial Court found for the appellee because 
t<# * • the evidence is wholly lacking * * that insured 
took affirmative action to effectuate his intention to change 
the beneficiary from his father (appellee) to his wife (ap¬ 
pellant (App. p. ..). 

Statutes Involved 

Act of June 7,1924 as amended C. 320, 43 Stat. 612; U. S. 
C. Title 38, Section 445; Act of October 8,1940 as amended, 
C. 757, 54 Stat. 1014; U. S. C. Title 38, Section 817. 

Statement of Point 

i The intent of the insured to change the beneficiary of his 
insurance having been clearly expressed, it is not necessary 
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that the act of change conform to any tec hni cal requirements 
or rigid specifications. 

Summary of Argument 

The insured’s intention to change the beneficiary of his 
insurance is not questioned. He did everything within his 
power as a soldier within an active battle area to give effect 
to his intent and relied upon advice that the change had been 
made. Under these circumstances the Court should treat 
as done that which this soldier clearly wanted done and in 
arriving at this result can and should brush aside technical 
requirements as to form. 

Argument 

♦ 

The question before the lower in this case was whether 
or not the insured had changed the beneficiary of a $5000 
contract of National Service Life Insurance from his 
father, Joe M. Mikeska (Appellee) to his wife, Lena Mike- 
ska (Appellant). That Court found that a change had not 
occurred because it stated the evidence failed to show the 
necessary affirmative action on the part of the insured to 
give effect to an intention to change (App. p. ..). 

This question then—whether the insured did act appro¬ 
priately—is now the only one here for review. 

The evidence on this point is clear and is not in dispute. 

On February 1,1942 insured took out the insurance, nam¬ 
ing Ms father (Appellee) as principal -beneficiary. Then, 
on December 5, 1942 he married Appellant whom he had 
courted since 1940. Thereafter, Appellant testified, insured 
told her he was going “to change the insurance” from the 
father to her (T-17). On August 30, 1943 insured wrote 
Appellant (Appellant’s Ex. 3, App. p. 18) from overseas: 
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“Oh, yes, Honey. About the insurance the clerk said 
it is all to you, see. I guess you should of got a notice 
or will some time, and. about the $5.00 allotment that 
go home I can not do anything with it while we are here 
as clerk told me.” 

On August 31,1943 he wrote her again from overseas (Ap¬ 
pellant’s Ex. 2, App. p. 17) stating: 

“I will mention that I have talked to the clerk again. 
He told me that the $5.00 per month is going home that 
I will not lose it, and about the insurance he said that 
according to my record and pay book its all made to 
you. So I will take his word for it. He seems to be 
O. K.” 

The insured was killed in action on September 9, 1943. No 
evidence of a formal change of beneficiary was found among 
available government records. 

The standard to be applied to war insurance cases of 
this kind is now well settled by World War I (War Risk 
Insurance) and World War H (National Service Life) de¬ 
cisions. It provides for the most liberal construction of 
the facts so as to give effect to the manifest intent of the 
soldier. In Roberts v. V. S., 157 F. 2d 906 the Fourth Cir¬ 
cuit Court of Appeals said 

“• • • in war risk insurance cases involving change of 
beneficiary the courts brush aside all legal technicali¬ 
ties in order to effectuate the manifest intention of the 
insured; and that if he manifests an intent to make a 
change and has done everything reasonably within his 
power to accomplish his purpose, leaving only minis¬ 
terial acts to be performed by the insurer, the courts 
will treat that as done which ought to have been done 
and give effect to the insured’s will.” 

There can be no doubt but that the insured wanted his 
wife ((Appellant) to have this insurance. His letters (Ap¬ 
pellant’s Exs. 2 & 3, App. pp. 17 and 18) written only a few 
days before his death, clearly show this and the trial Court 
did not find otherwise. 
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The evidence just as clearly and indisputably reflects 
that this insured did 11 * * * everything reasonably within 
his power to accomplish * # ” and carry out his intention. 
Consider the circumstances. This was overseas, probably a 
battle area—because insured was killed in action about 9 
days later. He went to his Company Clerk who told him 
the change had been made. Maybe the clerk made a mis¬ 
take, or more probably, the information given by the clerk 
zoos correct and the change was lost or destroyed. There 
will now be never any way of knowing just what did hap¬ 
pen. It is clear, however, that insured did rely upon what 
the clerk told him. What alternative did he have? AndJ 
when he wrote Appellant he was convinced that the neces^ 
sary action had been taken to complete the change. Surely 
this is a case to brush aside all legal technicality in an effort 
to effectuate the undisputed intention of the insured. Bej 
cause there is no evidence that insured ever expressed a 
contrarv intent. 

In Mitchell v. U. S. and Rutledge decided by the Fiftlji 
Circuit Court of Appeals on January 14, 1948 (No. 12139) 
and as yet not officially reported, the Court found the affir¬ 
mative act effecting a change of beneficiary from the mothe^: 
to the wife in a form directed by the insured to the wife 
which stated in substance “I have taken out insurance and 
have made vou mv beneficiary. ’ ’ The Court said: 

J J # j 

“It is said that a combination of intention and act is 
required, but to say in these insurance cases thkt 
though intention to change the beneficiary has been 

S roved to the hilt, no effective formal act having been 
one no change can be held to have been made, is not 

to brush aside technicalities very far” 

• • • • • 

“True it is not an actual change, but it is strong, almost 
incontrovertible evidence of a change.” 

We submit that in essential principle the Mitchell case is 
identical to this case. And, the cases from World War I 
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(War Bisk Insurance) involving beneficiary questions fol¬ 
low the same pattern of making intention the important 
factor. 

In Steele v. Suwalski, 75 F. 2d 885 (7 C. C. A.) citing 
Claffy v. Forbes , 280 F. 233, the Court said: 

“In that case the deceased soldier had addressed a 
letter to his mother and father in which he said: • • • *1 
have also made out a $10,000 life insurance to you. 
If I should be killed, it will be paid to you $57.50 a 
month for 20 vears, and I wish that if vou should not 
live to get it all, that you make it so that Agnes would 
get it,’ ” (Agnes w r as the minor niece of the soldier.) 
The Court said: 

“The intent to designate the niece as residuary 
beneficiary is explicitly established. Does the fact 
that the designation was by misapprehension of the 
laws sent to the mother, instead of the bureau, defeat 
the soldier’s intent and right granted him under the 
insurance contract and law? 

“This inquiry must be answered in the negative. 
Is the designation made in harmony with the regula¬ 
tions at the time it was received by the bureau suffi¬ 
cient? Yes.” 

In Claffy v. Forbes, 280 F. 233, it is stated: 

“The only purpose of the regulations, having rela¬ 
tion to change of beneficiary, is to enlarge the right of 
the insured, and to protect the insurer. To hold the 
designation in the letter sufficient does not change the 
liability of the insurer, and is within the privilege 
granted the insured. The brothers and sisters of the 
deceased soldier have no right, except that of blood 
relationship, and all right is determined against them 
by the expressed designation by the deceased in har¬ 
mony with the regulations at the time it was presented. 
The execution and receipt of designation must be 
taken together. It takes both to conclude the issue, 
and form, formality, and legal technicality must give 
way to common sense and remedial justice, when all 
doubt is removed as to the intent of the deceased sol¬ 
dier; and when the purpose of the law has been com¬ 
plied with, there should be no hesitancy in carrying 
out the express wish of such decedent. The letter is 
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a designation signed by the insured and the fact that 
it was sent to the mother to make the final designation, 
in the event of her death, instead of being sent to the 
bureau for record, should not defeat it. 

‘‘All thatis necessary is that the real wish and pur¬ 
pose of the soldier, who exposed his life in the army 
for the safety of the government, should sufficiently 
appear (notes, Cooper’s Justinian, p. 496, R. E.; Gifts 
Inter Vivos, Jaen-Marie Ricard, printed in Paris in 
1754, p. 332); nor is it vital that notice of designation 
should be received by the bureau prior to the death 
of the insured.” 

In Ambrose v. U. S., 15 F. 2d 52, the insured’s sister 
was named beneficiary and awarded insurance. The sol¬ 
dier in conversations with his sisters and in letters stated 
that for convenience he would designate Alice as bene¬ 
ficiary with the understanding that both his sisters and his 
brothers would share equally. Following his death in 4918 
Alice divided the insurance until 1924 as directed by the 
insured. The Court held that the letters to his sister Alice 
expressing his wish for an equal division between his broth¬ 
ers and sisters was the .equivalent of a written request to 
the bureau to include them as beneficiaries and the brothers! 
and sisters as designated beneficiaries became entitled to 
an equal division. 

In Peart v. Chaze, 13 F. 2d 908, where the insured named 
his son beneficiary and wrote letters to the Veterans Bureau 
stating that he wished to change the beneficiary to hi^ 
mother, it was there contended, as here, that the beneficiary 
could only be changed by a strict compliance with the regu¬ 
lations, but the Court held, notwithstanding Veterans Bu¬ 
reau regulations similar to the regulation here under con¬ 
sideration, that the mother was entitled. 

In Johnson v. White, 39 F. 2d 793 (C. C. A. 8), the in¬ 
sured being a single man, designated his sister beneficiary. 
Thereafter he married and wrote to his wife stating: 
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“As I told you, I am going to have my policy changed 
from Esther to you for it is my will and wish for you 
to have it. I told Orby (a brother) to watch the mail 
box and send it to me for I want you to have it. ,, In a 
later letter, dated November 4, 1918, addressed to the 

1 plaintiff, the insured said: “Say, dear, I guess you 
will get your allottment in little while. I am still try¬ 
ing to change my insurance to you.” 

Holding there was a valid change, the Court stated: 

“When the insurance was applied for he was unmar¬ 
ried, as was also his sister, and naturally enough he 
then designated her as the beneficiary. Later he was 
married to the plaintiff. The sister was neither actual¬ 
ly, legally, nor morally a dependent upon him, whereas 
his wife was at least legally and morally so dependent. 
The very purpose of the act of Congress providing for 
this class of insurance was ‘to give insurance to those 
who had entered the military and naval service and 
to protect those who were dependent upon them/ 
Helmholz vs. Horst (C. C. A.), 294 F. 417, 420. The 
insured owed a legal duty to support his wife and the 
most natural thing for him to have done under all the 
circumstances was to have named her as beneficiary 
in his war risk insurance, instead of his sister. 

“It is urged on behalf of appellee that the change 
of the beneficiary was not made in the manner required 
by the regulations, and that the change could only be 
made in the manner as provided. The regulations 
however, were largely for the protection of the govern¬ 
ment, and could be waived by the government. De¬ 
ceased was in the military service and made an effort, 
in good faith, to have this policy changed. He applied 
to the officers in charge of that branch of the service, 
requested them to make the change, and was ^iven 
what seemed to him assurance that the change either 
had been or would be made. The evidence is convinc¬ 
ing that the insured intended to change the beneficiary 
and name the plaintiff instead of his sister as such 
beneficiary. Mere intention so to do is not sufficient, 
but here this intention was followed by acts through 
which he attempted to accomplish this change. Not 
only did the insured express his purpose and intention 
to make this change, but he did everything he might 
reasonably have been expected to do, under the cir¬ 
cumstances, to effectuate such change. 


“As said by Mr. Justice Holmer in White vs. United 
States, 270 U. S. 175, 46 S. Ct. 274, 275, 70 L. Ed. 530, 
in referring to a contract of war risk insurance, ‘the 
insurance was a contract, to be sure, for which a pre¬ 
mium was paid, but it was not one entered into by the 
United States for gain. All soldiers were given a 
right to it and the relation of the Government to them 
if not paternal was at least avuncular. There was a 
relation of benevolence established by the Government 
at considerable cost to itself for the soldier’s good. 
It was a new experiment in which changes might be 
found necessary or at least, as in this case, feasible 
more exactly to carry out his will.’ See, also, Gregg 
vs. United States (C. C. A.), 15 F (2d) 8. The inten¬ 
tion, desire, and purpose of this soldier should, if it can 
reasonably be done, be given effect by the courts, and 
substance, rather than form, should be the basis of 
the decisions of courts of equity. The clearly ex¬ 
pressed intention and purpose of the deceased to have 
his wife named as the beneficiary in this insurance 
should control, and should not be thwarted by the 
fact that all the formalities for making this purpose 
effective may not have been complied with.” 

In Farley et al. v. U. S., 291 F. 238, where the controversy 
was whether the deceased, in his lifetime, made a regular 
and legal change of beneficiary of his War Risk Insurance, 
the insured applied for a blank form with which to change 
the designation of his beneficiary, which was given him. 
This was incorrectly filled out and the company clerk pen¬ 
cilled in the notes on these blanks, but being busy, threw 
them with another pile of papers on his desk, but no eviJ 
dence was offered to show what was done with the papers 
and no trace was found of them after the insured died. Th4 
Court after reviewing the authorities stated at page 241 ox 
its decision: 

“• • * The purpose of the rules, of course, is to proj 
vide a formula for effectuating the change of bene! 
ficiarv; but they are intended, also, largely for th^ 
benefit of the bureau in order to protect the United 
States against liability of payment to the wrong perp 
son, or double payment of benefits. Such is obviously 
the intendment voiced by the declaration that no change 
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of beneficiary shall be valid unless and until it is re¬ 
corded in the Bureau of War Risk Insurance, and the 
admonition that whenever practicable the change shall 
be made upon blanks prescribed by the Bureau. 

“Military discipline is usually strict and rigorous, 
and in the present instance the insured was required 
to designate the change of beneficiary' upon blanks 
prescribed by Army regulations. Farley attempted in 
perfect good faith to comply with the regulations, and 
procured a blank or blanks designated for use in mak¬ 
ing a proper change of beneficiary. * * # ” 

“None of the blanks were so signed by a witness; 
nor were they filled in at typewriting, another require¬ 
ment imposed upon the soldier by Lieut. Steel, who 
was then in immediate charge of the miscellaneous de¬ 
tachment * * V’ 

“It is true that the blanks signed by Farley and 
presented to the clerk were not filled out as the rules 
required; neither were the two blanks filled in, when 
signed by him, in the presence of the clerk; but Farley 
did exactly what he was directed to do, and all he was 
directed to do, by the clerk in charge. Having done 
this, he went away, no doubt feeling fully persuaded 
that he had done all that was required of him for 
formally effectuating change of beneficiary. The forms 
were simple in structure, and all that was required 
was the use of an original form, with the designation 
of the substituted beneficiary, and a showing that he 
or she came within the permitted classes of benefici¬ 
aries.’’ 

This change of beneficiary was not recorded in the Bu¬ 
reau of War Risk Insurance. 

In holding that Farley’s change was effective and legal, 
the Court said: 

“Now, to conclude, I am persuaded that Farley did 
all that he could reasonably be expected to do to per¬ 
fect his transfer of beneficiary under the attending 
conditions and circumstances. The Army officers com¬ 
pletely dominated his actions, and, in so doing, they 
cannot properly be held to be his agents; nor would 
it be just and equitable to treat such Army officers as 
his agents in disposing of the applications, as by the 
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regulations required, when left with the clerk in the 
orderly office. If the clerk had done his duty under 
the prescribed regulations, the duty which was imposed 
upon him by the military authorities, and which he 
customarily observed, Farley would not have suffered 
any default.” 

World War II decisions on National Service Life Insur¬ 
ance are equally as liberal in giving effect to the insured’s 
intent by finding the act of change in various ways. 

In several cases our own District Court found the act in 
the execution of a form officially designed for another pur¬ 
pose. Farmakis vs. U. S., C. A. 655-47; Rosenschein vs. 
U. S., C. A. 29,101; Cohn vs. U. S., C. A. 33,645 and the 
same basis for the change was used in Woods vs. U. S., 69 
F. Supp. 760, Van Boren vs. U. S., et al., 68 F. Supp. 222. 

In Gann, et al. vs. Meek, et al., decided by the Fifth Cir¬ 
cuit Court of Appeals and not yet officially reported, ... F. 
2d ..., a formal change of beneficiary could not be found 
among official records but the Court approved as the act a 
- letter written by the insured to his brother a short time 
before his death which said in pertinent part “* • * I did 
change my insurance if any one gets it Mom will get it all, 
I didn’t change it because of what you said in vour letter, 
I had allready for a couple reasons of my own, * * 

As in the instant case this letter was written from a 
battle area and the Court commented at length on the pos¬ 
sibility of loss of mail (including the formal act of change) 
because of delays, censorship and the like during the war 
time period involved. Since insured’s intent was clear — 
and it is not questioned here—the Court in the Gann case\ 
had no difficulty in approving the letter as fulfilling the 
basic requirement of an affirmative act. | 

In Roberts vs. V. S . (C. C. A. 4th) 157 F. 2d 906 where 
the formal act of change could not be found and where the 
Court said P. 909, “• * * the judgment below rests upon 
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the absence of the change of beneficiary from the Govern¬ 
ment File # * the Conrt said “• * * the failure of 
the change of beneficiary to reach its destination is easily 
understood when one considers the volume of business 
transacted at military posts and the character of adminis¬ 
trative organization thrown together to meet the emer- 

» 

gency of war.” and “• * • we have found that the in¬ 
sured not only expressed his intention to change the bene¬ 
ficiary in the policy, but also set in motion the machinery 
devised by the United States to accomplish the desired 
result.” ' 

Mitchell vs. Rutledge, supra , followed the same pattern 
as did McKeever vs. McEwen, et al., decided by the Fifth 
Circuit Court of Appeals on January 23, 1948, ... F. 2d 
.... In this latter case the Court found the act of change 
in “an officer’s data sheet” which specified in effect that 
the wife (the one who claimed the change) was the bene-* 
ficiary of his National Service Life Insurance, and in an¬ 
other form (Govt. Insurance Report Form) which was to 
substantially the same effect. The Court in deciding a • 
change had occurred quoted from Mitchell vs. Rutledge , 
supra as follows: 

“The case presents only the question as to whether 
Hardwick’s naming his wife the beneficiary on the 
Government Insurance Report Form can be considered 
such an affirmative act as to evidence an exercise of 

his right to change the beneficiary. 

• • • • • 

“Piecing together the facts as disclosed in the record, 
we r^ch the conclusion that the insured Lt. Hardwick, 
intended to change the beneficiary of his insurance 
policy and did so. Standing alone, the testimony of 
the widow that on their wedding day, October 16,1943, 
at Selman Field, Monroe, Louisiana, her husband told 
her that he intended to make her the beneficiary in 
place of his mother would be insufficient to prove either 
intent or affirmative action. But the filling out by the 
insured of the Government Insurance Report Form on 
February 3,1944 at Grand Island, Nebraska, is strong 
corroboration of that testimony.” 
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It is, of course, clear that the decisions in these insur¬ 
ance cases of both World War I and World War II are 
strongly controlled by the individual facts in the particular 
case. There is, however, running through these decisions 
unanimous agreement on one principle. That principle is 
that if the intent of the insured is clear, then the act by 
which such intent is given effect need not conform to any 
yardstick, and the Courts l lean over backwards’ to find the\ 
necessary affirmative acts. 

In the instant case the decision of the trial court 
no question as to what insured intended here. That 
only said that the insured had not performed the 
affirmative act to give legal expression to his intent, 
the evidence in this case this is, indeed, a technical 
tion and one which disregards the long line of cases 
have found many and diverse ways of carrying out the 
tlefield. intent of soldiers who were soon thereafter to 
their lives. 


The Courts have consistently held that it is not 
sary that the change of beneficiary reach the 
(Veterans Administration) during the lifetime of the 
sured to be effective. Farley v. U. S., 291 F. 238; Steele 
Suwalski, 75 F. 2d 885 (7 C.C.A.); Claffy v. Forbes, 280 
233; Ambrose v. U. S., 15 F. 2d 52; Johnson v. White, 
F. 2d 793 (C.C.A. 8); Collins v. U. S., et al., 161 F. 2d 
(C. C. A. 10th Circuit); Egleston v. U. S., 71 F. Supp. 
(Bist. Ct. Illinois). 
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Conclusion 

The judgment appealed from should be reversed and the 
cause remanded to the District Court with instructions to 
adjudge appellant to be entitled to the benefits of the in¬ 
surance and to make such other determinations, including 
those relating to attorneys’ fees payable out of the insur¬ 
ance moneys, as may be necessary. 

Respectfully submitted, 

' WARREN E. MILLER, 

DAVID S. ALLSHOUSE, 
Attorneys for Appellant. 
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45 JOINT APPENDIX 

Case No. 9708 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 

MRS. LENA MIKESKA, 

Hillsboro, Texas, 

Plaintiff, 
v. 

UNITED STATES OF j 

AMERICA, , Civil Action No. 32189. 

and 

JOE M. MIKESKA, West j 

(McLennan County) j 

Texas, 

Defendants. 

— 

Complaint on National Service Life Insurance Contract 

for Death Benefits 

- 

(Filed Dec. 21, 1945) 

Upon information and belief it is averred: 

1. This suit is instituted under the provisions of Sec¬ 
tion 617 of the National Service Life Insurance Act of 194p 
and Title 38, paragraph 445, United States Code Annotated. 

2. Plaintiff brings this action in her own right as the 
wife and beneficiary of the National Service Life Insurance 
Contract of Henry Andrew’ Mikeska, deceased. 

I 

3. The defendant, Joe M. Mikeska, is sued as a person 
claiming an interest in the contract which is the subject 
matter of this suit. 
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4. Henry Andrew Mikeska, while in the armed forces of 
the United States, was granted a contract of insurance in 
the amount of Five Thousand ($5,000) Dollars, effective 
March 1, 1942, and died December 9, 1943, while said con¬ 
tract was in full force and effect. 

5. That at the time of the death of the insured, plaintiff, 
Lena Mikeska, was beneficiary of said insurance contract. 

6. That after the death of said Henry Andrew Mikeska 
the insured, plaintiff made claim for the payment of the 
proceeds of said contract, which claim was denied on to 
wit, December 5, 1945, wherefore a disagreement exists be¬ 
tween plaintiff and defendant, the United States of Amer¬ 
ica, with respect to plaintiff’s claim for insurance benefits. 

46 WHEREFORE, plaintiff claims of and from the 
defendant, the United States of America, the sum 
of Five Thousand ($5,000) Dollars, and asks that of the 
sum for which judgment is given ten percentum (10%) 
be paid to Warren E. Miller, her attorney of record in this 
cause for professional services rendered herein, said ten 
percentum (10%) to be deducted from all payments made 
by the defendant the United States of America under the 
insurance contract herein sued upon. 

i LENA MIKESKA, 

By /s/ Warren E. Miller, 

WARREN E. MILLER, 
Attorney in Fact. 

/s/ Waeben E. Miller, 

WARREN E. MILLER, 

1109 Earle Bldg., 13th & E Sts. N. W. 

Washington, D. C., 

Attorney for Plaintiff. 


District of Columbia, ss.: 

I do solemnly swear that I read the foregoing complaint 
by me subscribed and know the contents hereof; that the 
matters therein stated as of my own personal knowledge 
are true, and those matters stated upon information and 
belief, I believe to be true. | 

/s/ Warren E. Miller, 

WARREN E. MILLER. 

Subscribed and sworn to before me 
this 10th day of December, 1945. 

/s/ Edwin C. Blanchard, 

Notary Public, D. C. | 

My commission expires Oct. 15,1949. 

DEMAND FOR JURY TRIAL. 

Plaintiff hereby demands trial by jury. 

| 

/s/ Warren E. Miller, 

WARREN E. MILLER, | 
1109 Earle Bldg., j 

Washington, D. C. ! 

Attorney for Plaintiff. 

Service of a copy of foregoing complaint 
this 21st day of December, 1945. 

EDWARD M. CURRAN, 
United States Attorney, 
by D. Vance Swann. 


acknowledged 
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50 Answer and Cross Claim of Defendant, 

Joe M. Mikeska 

(Piled Oct. 2, 1946) 

To the Honorable Judge of Said Court: 

Now comes Defendant, Joe M. Mikeska, one of the De¬ 
fendants in the above numbered and entitled cause and 
files this his original answer to the Complaint of the 
Plaintiff, and for such answer alleges as follows: 

FIRST 

The Complaint fails to state a claim against Defendants 
upon which relief can be granted. 

SECOND 

Defendant admits the allegations contained in Para¬ 
graphs 1, 3, and 4 of Plaintiff’s original complaint. 

THIRD 

Defendant denies the allegations contained in Paragraph 
2 of Plaintiff’s Complaint to the effect that she brings this 
action as beneficiary of the National Service Life Insurance 
Contract of Henry Andrew Mikeska, deceased, and says in 
this connection that said Plaintiff is not the beneficiary of 
such policy of insurance, but that on the other hand this 
Defendant, Joe M. Mikeska, was named the beneficiary of 
such policy at the time it was issued to Henry Andrew 
Mikeska and he remained the beneficiary therein until af¬ 
ter the death of the insured thereof, as will be more fully 
set forth in the following paragraphs. 

' FOURTH 

Defendant denies the allegations contained in Paragraph 
5 of the Plaintiff’s Complaint to the effect that at the time 
of the death of Henry Andrew Mikeska, said insurance 






policy was made payable to the Plaintiff, Lena 
51 Mikeska, as beneficiary, and says that on the con¬ 
trary that at the time of the death of the insured the 
policy of insurance sued on was payable to this Defendant, 
Joe M. Mikeska. 

. 

FIFTH 

Defendant alleges that he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in Paragraph 6 of Plaintiff’s Com¬ 
plaint. 

SIXTH j 

Defendant excepts to Plaintiff’s Complaint as a whole 
because it is impossible to determine from such Complaint 
which Contract of insurance Plaintiff has sued on in this 
case as the number of the policy is not stated and it is 
impossible for this Defendant to properly prepare his de¬ 
fense in this case without a more complete pleading being 
filed by the Plaintiff. | 

CROSS CLAIM AGAINST DEFENDANT, UNITED 
STATES OF AMERICA AND AGAINST PLAINTIFF^ 
MRS. LENA MIKESKA. 

Now comes Defendant, Joe M. Mikeska, appearing as 
Cross Plaintiff, but who will be referred to hereinafter as 
Defendant Joe M. Mikeska, and files this his cross claird 
against the Defendant, United States of America and 
against Plaintiff, Mrs. Lena Mikeska, who are Cross De¬ 
fendants for the purposes of this cross claim but who will 
be hereinafter referred to as Defendant United States of 
America and as Plaintiff Mrs. Lena Mikeska and for d 
cause of action represents as follows: 
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FIRST 

Defendant Joe M. Mikeska, represents to the Court that 
this cross claim is a suit for the proceeds of National Ser¬ 
vice Life Certificate No. N-1,258,905 in the principal sum of 
Five Thousand and no/100 ($5,000.00) Dollars, which was 
issued to Henry Andrew Mikeska on March 1, 1942 and 
which was in full force and effect with Defendant, Joe M. 
Mikeska, as the beneficiary on September 9, 1943 when the 
insured was killed while serving with the United States 
Army, and this cross claim is instituted under the pro¬ 
visions of Section €17 of the National Service Life Insur¬ 
ance Act of 1940 and Title 38, Paragraph 445, and 
52 other pertinent Sections of the United States Code 
Annotated; that this Court has jurisdiction of the 
subject matter and parties involved in this case. 

SECOND 

Defendant, Joe M. Mikeska, brings this action in his own 
right as the father of Henry Andrew Mikeska and bene¬ 
ficiary of the National Service Life Insurance Contract No. 
N-1,258,905, issued upon the life of his son, Henry Andrew 

i 

Mikeska, on March 1, 1942 in which policy this Defendant 
was named the beneficiary, which policy was in the prin¬ 
cipal sum of Five Thousand and no/100 ($5,000.00) Dol¬ 
lars and was in full force and effect without the beneficiary 
ever having been changed at the time of the death of this 
Defendant’s son, Henry Andrew Mikeska, while serving as 
a soldier in the United States Army on September 9, 1943. 
That by the virtue of all of which said Contract of Insur¬ 
ance matured on the date of the death of the insured and 
the full amount thereof became due and payable in accord¬ 
ance with its terms and provisions to the Defendant, Joe 
M. Mikeska, father of said soldier and beneficiary of the 
Insurance Contract. 
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THIRD 


That after the death of the said Henry Andrew Mikeska, 
the insured, Defendant, Joe M. Mikeska, was awarded the 
decision of the Director of Insurance of the Veterans Ad¬ 
ministration, in which said Director ruled as follows: 

4 ‘It has been administratively determined that Henry 
A. Mikeska did not effect a change of beneficiary for 
. his insurance in the amount of $5,000.00, effective 
March 1, 1942, and that as the designated beneficiary^ 
of record you are entitled to the entire proceeds under 
that contract. 

“The widow has been so advised and granted sixty 
days from this date in which to appeal from this de¬ 
termination or to institute action in the appropriate 
United States Court to protect her interests. If no fur¬ 
ther action is taken on her part before the expiratioii 
of such period payment of the insurance under this 
contract will be authorized in your favor / 9 

“H. L. McCOY, 

Director of Insurance.” 

That this Defendant alleges upon information and belief 
that thereafter the Plaintiff, Lena Mikeska, appealed fronji 
said decision and on December 5, 1945 her appeal was de¬ 
nied and this Defendant, Joe M. Mikeska became entitled 
to receive the proceeds of such insurance policy and there¬ 
after on the same day, to wit: December 5, 1945 this suit 
was instituted by Plaintiff for the proceeds of such insur¬ 
ance policy. 

FOURTH 

53 This Defendant alleges upon information and be¬ 
lief that Henry Andrew Mikeska, the insured in saiid 
policy of insurance, never at any time changed the benefic¬ 
iary in such policy and that from the time the policy was ii- 
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sued until the death of the insured, this Defendant, Joe M. 
Mikeska, remained the beneficiary thereof and upon the 
death of the insured became entitled to receive proceeds of 
the policy. 

Wherefore, premises considered, Defendant, Joe M. 
Mikeska, prays the Court that Plaintiff, Lena Mikeska, 
and Defendant, United States of America, be served with a 
copy of this answer and cross claim and that upon final 
hearing this Defendant have Judgment against the Defend¬ 
ant, United States of America, and against Plaintiff, Lena 
Mikeska, for the proceeds of said insurance policy in the 
sum of Five Thousand and no/100 ($5,000.00) Dollars and 
that of the sum for which Judgment is given a reasonable • 
Attorney’s fee be determined and paid to Saulsbury, Skel¬ 
ton & Everton, the Attorneys for this Defendant and De¬ 
fendant alleges that a reasonable attorney’s fee for their 
legal services rendered herein would be 10 per cent of the 
amount of the Judgment to be deducted from each of the 
payments to be made by the United States of America to 
the Defendant, Joe M. Mikeska, in accordance with the law 
and the provisions of such Insurance Contract and for 
costs of court and for such other and further relief to 
which this Defendant may be fully entitled. 

JOE MIKESKA, 

! /s/ BYRON SKELTON, Attorney , 

Temple, Texas. 

SAULSBURY, SKELTON & EVERTON, 

Temple, Texas, 

Attorneys for Defendant, Joe M. Mikeska, 
/s/ By Byron Skelton. 
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54 State of Texas) 

County of Bell.^ - / 

BEFORE ME, the undersigned authority, on this day 
personally appeared Byron Skelton who, after being by me 
duly sworn, did depose and state: That he is the Attorney 
for Joe M. Mikeska, Defendant in the above numbered and 
entitled cause and that he has read the foregoing pleading 
and has signed the same as such attorney, and that everyj 
allegation of fact therein contained is true in substance 
and in fact. 

/s/ BYRON SKELTON. 

Subscribed and sworn to before me 
by Byron Skelton on this the 30th day of 
September, A. D. 1946. 

Francis Shennk Surish, 

Notary Public in and for 
Bell County, Texas. 


47 Answer of Defendant United States of America 

» V. 

(Filed April 15, 1946) 

Now comes the defendant, the United- States of America, 
by Edward M. Curran, United States Attorney in and for 
the District of Columbia, and Vance Swann, Attorney, De-’ 
partment -of Justice, and for answer to plaintiff’s com¬ 
plaint filed herein says: 

I 

Defendant admits in connection with the allegation con¬ 
tained in paragraph numbered one of plaintiff’s complaint 
that suits on National Service Life Insurance are au¬ 
thorized under the special circumstances set forth in 
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tion 617 of the National Service Life Insurance Act of 
1940, as amended. 

II 

Defendant denies the allegations of .paragraphs num¬ 
bered two, four and five of plaintiff’s complaint, but an¬ 
swering further, alleges and admits that Henry Andrew 
Mikeska entered the military service November 25, 1940; 
that he applied for and was granted $1,000 National Ser¬ 
vice Life Insurance on March 1, 1941, under policy Num¬ 
ber N-237,487 naming Frances Mikeska described as 
mother as primary beneficiary and Joe Mikeska described 
as father as contingent beneficiary; that said insurance 
lapsed for nonpayment of premium subsequent to his dis¬ 
charge from the army on October 28, 1941; that he re¬ 
entered the army on January 26, 1942, and on Febru¬ 
ary, 1, 1942, applied for and was granted $5,000 
48 National Service Life Insurance, under policy 
N-1,258,905, naming at the time his father, Joe 
Mikeska, as the primary beneficiary, and his mother, 
Frances Mikeska, as contingent beneficiary; that on De¬ 
cember 21,1942, he applied for and was granted $5,000 ad¬ 
ditional insurance under policy N-8,418,147 and named Mrs. 
Lena Mikeska, who he described as “wife”, as primary 
beneficiary; that Henry Andrew Mikeska, the insured, was 
killed in action in line of duty on September 9, 1943, and 
at that time his said National Service Life Insurance 
' policies, N-1,258,905 and N-8,418,147, were in full force and 
effect; that thereafter the said Mrs. Lena Mikeska filed 
timely claim for the benefits of policy N-8,418,147 afore¬ 
said, with the Veterans Administration and her claim on 
that policy was approved and the award in the amount of 
$20.05 per month effective September 9, 1943, is in the 
course of .payment by the Veterans Administration. 







Defendant admits the allegations of paragraphs num¬ 
bered three and six of plaintiff's complaint and answering 
further alleges and admits that both Joe M. Mikeska, thej 
deceased insured's father, and the plaintiff Mrs. Lena 
Mikeska, the insured's wife, each filed with Veterans Ad¬ 
ministration timely claims for the benefits of policy^ 
N-1,258,905 in the amount of $5,000, the former contending 
that inasmuch as the insured had designated Mm as the 
primary beneficiary of said policy, N-1,258,905, he was eni 
titled to the benefits, while the latter contended insured had 
changed the beneficiary of said policy, N-1,258,905, prior 
to Ms death and while in the army, from Joe M. Mikeska, 
Ms father, to her. Further answering, defendant admits 
that plaintiff's claim under policy N-1,258,905, was denied, 
by the Veterans Administration. 

I 

Further ‘answering, herein, defendant admits that in the 
event plaintiff is found by the court to be the beneficiary 
under policy N-1,258,905, the court may in its dis- 
49 cretion allow to counsel for said plaintiff a reason¬ 
able attorney's fee, but not to exceed 10% of the 
amount recovered by the judgment. 

i 

/S/ EDWARD M. CURRAN, 

United States Attorney. 

/S/ D. VANCE SWANN, 

Attorney , Department of Justice. 

I certify that a copy of the foregoing answer was this 
15th day of April 1946 mailed to Mr. Warren E. Miller, 
1109 Earle Building, WasMngton, D. C., Attorney for Plain¬ 
tiff. | 

| 

/S/ D. VANCE SWANN, j 

Attorney , Department of Justice. 
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81 findings of Fact and Conclusions of Law 

i (Filed May 29, 1947) 

This cause having come on for trial 'before the Court, 
without a jury, on the 23rd day of May, 1947; and it ap¬ 
pearing to the Court that the only controversy in this cause 
is whether the deceased insured (Henry Andrew Mikeska) 
had effectively changed the beneficiary of the $5,000 policy 
of National Service Life Insurance herein sued on (Policy 
No. N-1258905) from the defendant, Joe M. Mikeska, as 
the primary beneficiary, to the plaintiff ; and it appearing 
that the defendant, United States of America, is ready and 
willing to pay the proceeds of the policy to the person or 
persons found iby the Court to be entitled thereto. 

And the Court having duly considered the pleadings, the 
evidence, and the argument of counsel, and being fully ad¬ 
vised in the premises, hereby makes the following findings 
of fact and conclusions of law: 

FINDINGS OF FACT. 

1. That Henry Andrew Mikeska (hereinafter referred 
to as the insured) entered the military service of the 
United States on January 26, 1942. 

2. That on February 1, 1942, the insured applied for 
and was granted $5,000 National Service Life Insurance, 
under policy N-l,258,905, for which he designated his 
father, the defendant, Joe M. Mikeska, as the primary bene¬ 
ficiary, and his mother, Frances Mikeska, as contingent 
beneficiary. 

82 3. That the plaintiff and insured were legally 
married on December 5, 1942; that subsequent to the 

marriage of the insured to plaintiff, and on the 21st day 
of December, 1942, the insured applied for and was granted 
$5,000 additional insurance under policy N-8,418,147, for 
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which lie designated his wife, the (plaintiff Mrs. Lena 
Mikeska, as primary 'beneficiary. 

4. That the insured, Henry Andrew Mikeska, was killed 
in action in line of duty on September 9,1943, on which date 
the said policies of insurance were in full force and effect., 

5. That thereafter the plaintiff, Mrs. Lena Mikeska, 
filed timely claim for the benefits of Policy N-8,418,147 
aforesaid, with the Veterans Administration and her claim] 
was duly approved and an award made in her favor. 

6. That prior to the institution of this action both the 
defendant, Joe M. Mikeska, the deceased insured’s father' 
and the plaintiff, Mrs. Lena Mikeska, the insured’s wife, 
each filed with the Veterans Administration timely claims 
for the benefits of Policy N-l,258,905, in the amount of 
$5,000. That plaintiff’s claim under Policy N-l,258,905 
was denied by the Veterans Administration and the claim 
of the defendant, Joe M. Mikeska, for the benefits of said 
policy was approved and an award was made in his favor. 

7. That the deceased insured, Henry Andrew Mikeska, 
did not during his lifetime change the beneficiary under 
the. said Policy N-l,258,905 from his father, the defendant, 
Joe M. Mikeska, as the primary beneficiary, and his mother, 
Frances Mikeska, as contingent beneficiary, to the plain¬ 
tiff. That at the time of the death of the insured, the de¬ 
fendant, Joe M. Mikeska, continued to be designated as thje 

primary beneficiary under said policy. 

83 CONCLUSIONS OF LAW. 

1. That the Court has jurisdiction of the suj>- 
ject matter of this litigation and the parties hereto. 

2. That the defendant, Joe M. Mikeska, is entitled to 
judgment against the defendant, the United' States of 
America, for the death benefits under the $5,000 National 
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Service Life Insurance Policy N-1,258,905 herein sued 
upon. 

3. That the plaintiff Mrs. Lena Mikeska, is not entitled 
to recover anything of and from the defendant, United 
States of America, under said policy N-1,258,905; and that 
the defendants, United States of America, and Joe M. 
Mikeska are entitled to judgment dismissing on the merits 
the plaintiff’s complaint against them. 

1 4. That John W. Pehle and Lawrence S. Lesser, attor¬ 
neys for the defendant, Joe M. Mikeska, are entitled to a 
reasonable attorney’s fee for the services they have ren¬ 
dered the defendant, Joe M. Mikeska, in this action, which 
fee the Court fixes as ten per centum (10%) of the amount 
of the installments which have accrued to the defendant to 
date and ten per centum (10%) of any and all installments 
which may hereafter be paid by virtue of and pursuant to 
this judgment. 

Let judgment be entered accordingly. 

Dated this 29 day of May, 1947. 

, P. DICKINSON LETTS, 

Justice. 


84 Judgment 

(Filed May 29, 1947) 

This cause having come on for trial before the Court, 
and the Court having made and filed its Findings of Pact 
and Conclusions of Law, it is hereby 

ORDERED, ADJUDGED and DECREED, as follows: 

1. That the defendant, Joe M. Mikeska, do have and 
recover of and from the defendant, United States of 
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America, the death benefits under National Service Life In- 
surance Policy N-1,258,905, the rate of the monthly install¬ 
ments and the aggregate sum of the installments which 
have accrued to date to be computed: by the United States 
Veterans Administration in accordance with the procedure 
prescribed for the payment of the proceeds of National 
Service Life Insurance. 

2. That the defendant, United States of America, deduct 
ten per centum (10%) of the total sum of the installments 
which have accrued to the defendant, Joe M. Mikeska, to 
date, and also ten per centum (10%) of any and all future 
installments which may be paid by virtue of and pursuant 
to this judgment, and pay the same to John W. Pehle and 
Lawrence S. Lesser, attorneys of record for the defendant, 
Joe M. Mikeska, for services rendered in this action on 
behalf of said defendant. 

3. That the complaint of the plaintiff, Mrs. Lena 
85 Mikeska, against the defendants. United States of 
America and Joe M. Mikeska, be and it hereby is dis¬ 
missed on the merits. 

Dated this 29th day of May, 1947. 

F. DICKINSON LETTS, 

* Justice. 

APPROVED AS TO FORM: 

/&/ George Morris Fay, 

United States Attorney. 

/s/ D. Vance Swann, 

Attorney, Department of Justice. 

/s/ Peter Charuhas, 

Attorney, Department of Justice , 

Attorneys for Defendant, 

United States of America. 



I 


16 

/&/ John W. Pehle. 

/s/ Lawrence S. Lessee, 

Attorneys for Defendant, 
Joe M. Mikeska. 

/•s/ Waeeen E. Miller, 
Attorney for Plaintiff. 


Decision of the Court 

1 The Court: The Court is compelled to disagree with 
counsel for the plaintiff. The burden is on the plaintiff not 
only to show an intention but that the insured took some 
affirmative action to effectuate that intention. 

I think the evidence is wholly lacking, certainly as to the 
second requirement. Under the rule, as I understand it, 
the plaintiff should in addition to showing intention also 
show that the insured did everything which he reasonably 
might be expected to do to effectuate that intention, and 
I think the record shows that the plaintiff has failed to 
carry the burden of proof, and the Court finds against the 
plaintiff and for the defendant Joe M. Mikeska and against 
the United States of America. 

I will ask counsel for the defendant Joe M. Mikeska to 
prepare findings of fact and conclusions of law and the 
judgment form in accordance with this announcement, and 
I suggest that each side take charge of their own exhibits. 


! 
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57 Appellant’s Exhibit No. 2 

V. Mail letter dated August 31, 1943 from Henry A. 
Mikeska to Mrs. Henry A. Mikeska 

To: Mrs. Henry A. Mikeska 
c/o Mr. P. W. Helton, 

Route #1, 

Abbott, Texas, U. S. A. 

From: Henry A. Mikeska—20809786 
H.Q. Co. 143 Inf. 2 N.O.B.N. 

A.P.O. 36 c/o Postmaster 
New York City, N. Y. 

Aug. 31, 1943 N.A. 

I 

My Dearest Darling Wife: 

Hello Honey! How are you feeling these days? Hope 
well. I am O. K. but tired today. I thought I had better 
write you a letter, probably I won’t have time later. Honey, 
did you go ahead and have the x-rays taken to see what 
is wrong with you? I have wrote you to do so. Just 
wonder and worry a lot about you. I want to know just 
what is your trouble. I see the medicine is not doing you 
any good as long as you took it. 

Darling, as you wrote me that you are going to work in 
one of those cities you are not well, are you? If so and 
feel like it do as you please and let me know. 

I will mention that I have talked to the clerk again. He 
told me that the $5.00 per month is going home that I will 
not lose it, and about the insurance he said that according 
to my record and pay book its all made to you. So I will 
take his word for it. He seems to be O. K. 
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Honey, if yon don’t hear from me a good while don’t 
' very 

think nothing of it for I may be busy working somewhere, 
but I will write every time I can see, honey. Take good 
care of everything and yourself for me as if I were with 
you and I will do the same for you. Be a sweet girl and 
write me real soon. With love and kisses, I am your true, 
loving husband, Henry. 


59 Appellant’s Exhibit No. 3 

V. Mail letter dated August 30, 1943 from Henry A. 
Mikeska to Mrs. Henry A. Mikeska 

To: Mrs. Henry A. Mikeska, 
c/o Mr. P. W. Helton 

Route #1, • 

Abbott, Texas, U.S.S. 

From: Henry A. Mikeska—20809786 
Hq. Co. 143 Inf. 2 ND BN 
A.P.O. #36 c/o Postmaster 
New York City, N. Y. 

Aug. 30,1943. 

My Dearest Darling Wife: 

Hello Honey. How are you today. Hope fine and well. 
I am O. K. but tired. I hope this letter will find you in. good 
health. I have received your letter and- the registered 
letter. Also was very glad to hear from you. I am al¬ 
ways proud to hear from you, Honey. 

Darling, I must tell you how much I get paid here now. 
It is $92.40. Allotment to you $22.00. I send you $50.00; 
insurance $7.60, and $5.00 go home. So it leaves me $7.80. 
I get my hair cut, buy cigarettes, writing paper, envelopes 
and stamps, shaving cream, dental cream, shaving lotion, 
candy, chewing gum, ink, money orders, and have my 
clothes washed. Sometimes when month is up I am broke, 
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see. I don’t spend money for no tiling especially now. We 
don’t go nowhere, just stay ont in country np here. 

Oh, yes, Honey. About the insurance the clerk said it is 
all to you, see. I guess you should of got a notice or will 
some time, and about the $5.00 allotment that go home I can 
not do anything with it while we are here as clerk told me. 

Honey, I have wrote you about it all. Hope you have re¬ 
ceived the letter long time ago. I am just as true to you 
as I can be. I am telling you everything how it is again. 

Darling, you can count one me. I will not let you down 
and I know you are same about me. 

Yes, Honey, we are really doing good on our saving as 
you wrote me July 30th. Do as if I were with you. Take 
care of everything and yourself for me only and I will do| 
same for you. 

With lots love and sweet kisses, I am your loving hus¬ 
band, Henry.” 


61 Appellant’s Exhibit No. 4 

. 

August 22, 1944 
FCAl 

MIKESKA, Henry A. 
XC-3,377,499 

Mr. Everett H. O’Dowd, 

Attorney at Law, 

207-8 Professional Building, 

Waco, Texas. 

Dear Sir: | 

This acknowledges receipt of your letter dated August 4, 
1944, concerning the insurance of $15,000.00 granted . this 
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serviceman, of -which his father is the principal beneficiary 
of record. 

• There is no record in the Veterans Administration of a 
change of beneficiary designation of the National Service 
Life Insurance granted this serviceman on March 1, 1942, 
which is covered by Certificate N-1,258,905, for which he 
named his father, Mr. Joe M. Mikeska, principal, and his 
mother, Mrs. Frances Mikeska, contingent beneficiary. 

The War Department, at the request of the Veterans Ad¬ 
ministration, has searched all pertinent records and has re¬ 
ported: 

“No record has been found of a change in beneficiary 
for National Service Life Insurance in the case of this 
former soldier * * # . An undated notation in the 
records shows Co-Principal Beneficiary as Mrs. Lena 
Mikeska, wife, Route 1, Abbot, Texas, for gratuity pur¬ 
poses.’ ’ 

1 Therefore, there is nothing of record indicating that the 
beneficiary designation of this insurance was changed ex¬ 
cept the two photostatic copies of V-Mail letters dated Aug¬ 
ust 30 and August 31,1943,‘which of themselves do not con¬ 
stitute a valid change of beneficiary designation of this in¬ 
surance. 

If the widow has, or can obtain any documentary evi¬ 
dence tending to establish that there was a change of bene¬ 
ficiary designation of -this insurance in her favor, it is re¬ 
quested that this evidence 'be submitted as promptly as 
possible. In accordance with established procedure, both 
the widow’s claim and that of the insured’s father, with 
all evidence of record, will be submitted to the Administra¬ 
tor of Veterans’ Affairs for his personal consideration and 
determination as to the beneficiary of this insurance. 
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It is desired to submit these claims as promptly as possi¬ 
ble. For this reason, it is requested, that any evidence be 
submitted within a period of thirty (30) days from the date 
of this letter. 

This letter is furnished you as notice to the widow. 

Very truly yours, 

H. L. McCOY, 

Director of Insurance. 

Registered Mail—Return Receipt Requested. 

ELR/emb 


Appellee’s Exhibit No. 1 

Dec. 5,1943 
Tuesday night. 

Hello there Mother & Dadie! how are you all? hope fine. 
I am OK so far. Just what are you all doing these days? 

I must say that I am doing first thing and then another I 
have some thing to do all the time. 

I have rec. a letter from my wife she said that she & her 
sister came to see you all & that you didn’t talk much to 
them that you went out and feed chickens & went off to 
Wills and then again some where. 

Well I must tell you my wufe like to talk you must talk 
to her more for I know mother can’t talk much in English. 
She said that the car run pretty good now that she had the 
battries charged and also had the Wheels lined, so now 
she can run the car it sure was needed to have it 
64 fixed. 


63 


Dear Parents: 
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I must say that our company clerk said if there 
is anyone that didn’t hear or there Parents rec. there 
allotment to turn our names in so I did turn my name in 
that you all did not yet rec. any Dependicy allotment. So 
maybe I or You all will hear from them some day soon. 
Which I hope so. 

I Must say that I have put in $22.00 each month for 7 
months, so you see I have put in $154.00 in it and you supose 
to get $25.00 on each $22.00 of mine, for 7 months, which it 
would be $47.00 per month and 7 x 47 is $329.00 so when you 
do get it I wish you would pay me & my wife the money you 
owe us $154.00 then $100 so it would be $254.00 all we will 
ask you all for. I am not counting the $50.00 I paid the 
operation mother had c. so it will leave you some alone 
$75.00 your part soon as you get it you can give the money 
to my wife what you owe us. I know she don’t spend she 
realy do save money for we will need it some day when I 
come back. Keep this list so you know how much you owe 
us c. 

65 When your cash it be sure and pay my wife it in 
person. Way I understand that you will still con¬ 
tinue getting the allotment just $30.00 per mo. long as I am 
in army I hope you do. 

I have had made allotment to my wife she will get $50.00 
each month and it will cost me $22.00 she will get it by Feb. 
the 15th. and I also took out Insurance to her $5000, I be¬ 
lieve I got everything straight now. it is going in fast now. 

I must say when you get it don’t tell no one nothing just 

you & mother & my wife can know about it. I have helped 

you allwavs T stayed at home so long and I must say you 

all have been nice to me and I tried mv best and ive worked 

•> 

and payed lots of depths we owed & we also lost lots of 
crops by floods that I will never forget how hard we had to 
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work. Now you all are old and can’t work I am sure all 
will continue getting $30.00 per month I hope you all do get 
it, there is it will now start. 

66 I must say that the Xmas wasn’t so good but we 
realy had a big and good Dinner, and I have rec. a 

package from my Broinlaw & sisterinlaw Mr. & Mrs. Carl 
Plunkett of Hillsboro, and a package from my wife and 
then again, I got one from all the Helton’s and my wife 
a big Package consist of carton of cigaretts from dadinlaw 
and motherinlaw & a big fruit Cake from my wife & a nice 
Billfold & box of Candy also, & then I got a nice set hair 
tonic hair oil & shampoo from my sisterinlaw Fannie Mae I 
Helton I must say they realy did send me a lots my trunk 
is nearly full. I got so much, they sure are nice to me. I 
am so thrilled over it what I got for Xmas., 

Dadie you must talk more to my wife for I want you to 
talk to her see. She like you all very much. I know mother 
can’t speak verrv well but she can learn more when you are 
speaking to my wife see I know she will come see you all 
once in a while but not if its too cold for I don’t want her to 
go out when its cold. 

67 I must ask you why don’t you write to me? don’t 
be mad at me that you dont get the allotment. I can’t 

help it because they are so slow with it, but when you will 
get it you will get it all at once in one sum. then it be good 
you can pay us and we will feel better all Wont we? I recon. 

I want you to write me how are you all getting alone? and 
if you all feel well and every thing if sophie write to you all 
and if Joe’s & Bill’s come see you all and every thing you 
all can thank about, when you write me ask mother too what 
she want for you to write me. I want to hear from you all 
all the time. Oh Yes! is Bill plowing any at home? or what 
is he going to do and act. j 
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L I am just out of news I will sign off for this time write 
me soon. 

I am sending Best reguards to you & all. 

I am yours’s Son Henry. 

Be sure & write me real soon. 


68 Appellee’s Exhibit No. 2 

] ' March 22, 1943 

Monday Nite 

My Dearest Parents: 

Hello everyone how are you all? Hope fine, I am sec¬ 
ond time in the Hospital with same trouble but I feel better 
now but not well yet. 

I have rec. your most welcome letter which I was very 
glad to hear from you all and that you all feel little better 
now I was glad to hear that, Daddy I have told our clerk so 
many times about it & he did not do anything yet and our 
1st Sergeant Jerry Barton also & they didn’t do anything 
about it, 

I must say I turned a complane that more than a 
week ago. You all are old and disable to work and that 
mother was operated I helped on it and for Dr. too & act 
best I could then you all had bad luck lost best milk cow & 
2 mules and that your overflow farm don’t pay you enough 
rent to keep up the tax and fence and posts & building re¬ 
pare and much less the living and act. 

69 And I turned it again to Chaplin Friday and he 
told me that everything went on through the Head¬ 
quarters OK that you all should of gotten it & I said that 
you all wrote me that you all did not yet rec. allotment 
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from me & not even for the year of 42 & act. So the Chaplin 
said that he will let the American red cross check np on 

i 

the allottment office in New Jersey if they did send it or 
not and will rush them, np to send it on to you all, 

I am sure 'they will do something now if they didn't al¬ 
ready send it on to you all, probly you all will soon get it 
and I hope so too, for I am so tried of waiting myself too, 

I need mine as bad as anyone else. I did help you all on 
mother’s operation $50.00 cash and the $100.00 before 
operation & act. and I have invested $154.00 for allotment 
for year of 42 and my 2 furloughs cost me about $250.00 
so you see that is $454.00 in all it count up. 

70 Your & mothers insurance I payed for both of you 
all cost nearly $16.00 in Summer & Some to up keep 
the car too,] then I have my insurance to pay each mo. $7.55 
& Board too nearly that much, I have laundry to pay each 
mo, $2.00 then what extra I eat & drink & smoke & writing 
paper and air mail stamps & act count up too, 

Dady soon as you rec. it you can let me know or send it 
to me it would be over $300.00 in all but if you send me 
$250.00 it be OK with me But do not tell anyone not. Bro. 
Bill or eather Velma and it be a good idea not to tell my 
wife either for she may tell it to Bill or Velma see what I 
mean? I don’t want nobady to suck money from you all, 

I just want mine as we made agreement with each other 
and its your and mothers and mine business So keep it 
to yourself C. Just us 3 you and mother and me. 
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71 Appellee’s Exhibit No. 3 

No. 76218 
(Censor’s Stamp) 

From TN 20809796 

Henry A. Mikeska 
(Sender’s name) 

Hq. Co. 2 ND. BN. 143 Sup. 
(Sender’s Address) 

APO 36 c/o Postmaster . 

. New York City, N. Y. 

Ang. 20,1943 
(Date) 

To 

Mr. Mrs. Frank J. Leshiker 
515 W. 2nd. St. 

Taylor Texas U.S.A. 

Dearest Sophie & Frank & Richard: 

Hello every one! how are you all today hope fine I am OK 
so far. Just what are you all doing these days? I am still 
doing the same old thing. I must say its pretty hot today 
up here. I guess it get pretty hot at home too this month. 

Well Sophie how do you feel? Are you about well by 
now? hope you are OK is Frank still working in same place 
where he was? How is Richard? I guess he is full of pep 
as he use to be gee I wish I could see you all Maybe 
everything will work out better than we thank so and then 
we will get to see each other again. I hope its soon. 

I just wonder if folks write you all? I didn’t hear from 
them a long time only I know as you wrote me that mother 
is doing just fine and that dady can’t do of much anything. 
I guess they are doing OK at home. Tell everyone Hello 
for me & write soon. 

With best regards to you and all. Love 

I am your Bro. & Brother and uncle Henry. 
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Appellee’s Exhibit No. 4 


Sept. 2nd, 1943. N.A. 

Wednesday 10:15 A. M. 

Hello there Sophie & Frank & Richard : 

How is everyone? hope fine I am OK. Just what are you 
all doing these days? I am still with my same old job here 
and I have me a big job here. Am bussy most of the time. 

I got few Post Cards from one boy here he gave them to 
me So I will send them to you to give you a view how it look 
like here I am sure you will be glad to rec. them from me. 
Oh yes! I have send you few suvioners some of these money' 
I am sure you already have rec. them by now. I have send 
some home and to wife also probly you have seen them. 

I have rec. a leter from wife she thank she has gallbiader 
trouble. I have wrote he to haxe Xray taken to see if its 
realy her trouble, if So not to put off any thing of any 
longer for medicine will not help her and I guess she 
know it too. 

73 Well Sophie I may send you some money later 
for you to keep for me. In case I need it you can 
send it back to me, and it will be money I save here see. 
Just keep it to yourself see, if I don’t come its yours see 
what I mean. Lena don’t have to know it. I can save some 
on side for I work for it and plenty hard too. Sophie you 
are only one sister I have and you have always been good 
to me. I will let you know more next time if or when I can 
write you again. I write only when time permit see. Tell 
Brents Hello for me and tell them I am OK so far. 

Well maybe every thing will work out just fine so we all 
can come back home and maybe it wont be so very long I 
hope. 
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Take good of your self and every one and I will too. Write 
me again soon. 

I am sending my Best reguards to all. Your Bro. Henry. 
With Best health and best wishes. Love. 


74 Appellee’s Exhibit No. 5 

! WAR DEPARTMENT 

THE ADJUTANT GENERAL’S OFFICE 
Records Administration Center 
1 4300 Goodfellow Boulevard 

St. Louis 20, Missouri 

RECEIVED 
CLAIMS DIVISION 
FEB 27 1947 

IN REPLY 
REFER TO: 

AGRS-DC 201 Mikeska, Henry A. 

(13 Feb 47) 

24 February 1947 

Honorable John F. Sonnett 
Assistant Attorney General 
Department of Justice 
Washington 25, D. C. 

Dear Mr. Sonnett: 

Reference is made to your letter, JFS :PCC 146-55-29, re¬ 
questing information regarding the National Service Life 
Insurance policy of. Henry Andrew Mikeska, for use in the 
case of Mrs. Lena Mikeska, vs. United States, Civil Action 
Number 32189. 
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An examination of the records discloses that a certificate 
under the seal of the War Department for use in the above 
cited case was forwarded to you 19 August 1946. This cer¬ 
tificate contained certified copies of pages 2, 10 and 15 of 
the service record pertaining to the above named individual. 

An extensive search of the records of the 143rd Infantry, 
of which Technician 5th Grade Mikeska was a member from 
25 January 1942 to date of death, failed to reveal any in¬ 
formation regarding the alleged change of beneficiary for 
National Service Life Insurance. 

No. WD AGO Form 41 executed by the above named 
former soldier has been found in this office. 

Sincerely yours, 

Charles D. Carle 
CHARLES D. CARLE 
Colonel, AGD 
Commanding 

DOCKETED 

2/28/47 

OCP 

RECORD 
SET 
J. C. C. 

146-55-29 

DEPARTMENT OF JUSTICE 
FEB 27 1947 

DIVISION OF RECORDS 
CLAIMS DIV. 
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75 Excerpts from Appellee’s Exhibit No. 6 

A. Excerpts from certified copy of veteran’s service rec¬ 
ord 

From Page 2: 

“DESIGNATION OF BENEFICIARY 

“(To be entered only from appropriate enlistment or 
induction record of W.D., A.G.O. Form No. 41) 

“Joe M. Mikeska, Father (Name and degree of re¬ 
lationship of beneficiary) 

“Abbott, Rt. #1, Texas (Address) 

“Frances Mikeska, Mother (Name and degree of rela¬ 
tionship of alternate beneficiary) 

. “Abbott, Rt. #1, Texas (Address)” 

From Page 10: 

“Deduction of pay for Nat’l Serv. Life insurance 
authorized as follows: 

“Class N insurance deduction of $3.75 per month for 
indefinite months, commencing Feb. 1, 1942, and expir¬ 
ing termination of serv. for payment of monthly 
premium on $5,000. Discontinued Dec. 21, 1942, rea¬ 
son Increase W.D., A.G.O. Form No. 30, mailed to 
Veterans’ Administration, Washington, D. C., on De¬ 
cember 21, 1942, by John D. Uensel, 2nd Lt. 143rd Inf. 
Pers. Off. (Name and grade of forwarding officer) ” 

From Page 15: 

“Co—Principal Beneficiary: 

Mrs. Lena Mikeska (wife) 

Rt. #1 Abbott, Texas” 
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B. Excerpt from letter of August 19, 1946, addressed to 
John F. Sonnett, Assistant Attorney General, by Ed¬ 
ward F. Witsell, Major General, The Adjutant Gen¬ 
eral : 

“In connection with the execution of WD AGO Form 
41, I quote the following extract from Army Regula¬ 
tions 600-600, dated 31 January 1931, which were in 
force until 12 April 1944. j 

‘A new designation of beneficiary or beneficiaries 

• | 

on W.D., A.G.O. Form No. 41 must be executed by 
each officer, warrant officer, Army nurse, and enlisted 
man when eligibility of any relative as beneficiary 
begins or ceases by reason of marriage or death; di¬ 
vorce of wife, birth of child or cessation of depend¬ 
ency of child by reason of death or under the condi¬ 
tions set forth in the act of March 2, 1923; cessa¬ 
tion or beginning of dependency of other relatives by 
reason of death, marriage, or other change of de¬ 
pendent status. A new designation will be executed 
when an officer, warrant officer, Army nurse, or en¬ 
listed man on the retired list is recalled to active duty. 
Beneficiary designations prepared in accordance with 
this paragraph must incorporate beneficiaries pre¬ 
viously designated if still eligible and desired as bene¬ 
ficiaries by the designator. ’” 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9708. 

LENA MIKES KA, Appellant 
against 

UNITED STATES OF AMERICA 

and 

JOE M. MIKESKA, Appellees. 


Appeal from the Judgment of the District Court of the 
United States for the District of Columbia. 


APPELLEE’S BRIEF. 


SUMMARY OF ARGUMENT. I 

As the court below indicated, the real questions involved 
in this case are: (1) Whether the insured intended to 
change the principal beneficiary of the policy in iss 
his father to his wife, and (2) whether he took any 



tive action, to effectuate such intention. The court below 
held that the burden was on the appellant in both respects 
and that the evidence was wholly lacking, certainly with 
respect to the second requirement. The court’s findings 
were in accordance with the evidence and should be 
sustained. 

ARGUMENT. 

The court below found that the insured had designated 
his father as principal beneficiary and his mother as con¬ 
tingent beneficiary of the policy in question and did not, 
during his lifetime, change the beneficiary of such policy. 
Its findings are amply supported by the evidence. 

At the trial it was shown: 

' 1. That the insured took out this policy on February 1, 
1942, designating his father and mother, respectively, as 
principal and contingent beneficiaries thereunder. 

2. That the insured and the appellant, Lena Mikeska, 
were married on December 5, 1942. 

3. That on December 21,1942, insured, still in the United 
States, applied for and was granted an additional policy 
of insurance, also in the face amount of $5,000, for which 
he designated the appellant, his wife, as principal bene¬ 
ficiary. 

4. That shortly after their marriage, the insured is said 
to have told the appellant that he was going to change the 
beneficiary of the outstanding policy of insurance from his 
father to her. 

5. That there is no indication of any kind in the files of 
the War Department or the Veterans Administration that 
the insured changed or took any steps to change the bene¬ 
ficiary with respect to the policy in question. 

6. That the only evidence offered as to any such change 
consists of two letters allegedly written by the insured to 
the appellant. In one of such letters (Appellant’s Ex. 2, 
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Jt. App. p. 17) the writer indicated that he had talked to 
the clerk about his insurance and that the clerk had sai& 
that according to insured’s record and pay hook, the insur¬ 
ance was all “made” to appellant. In the other letter 
(Appellant’s Ex. 3, Jt. App. p. 18) the writer indicated 
that about “the insurance the clerk said it’s all to you, 
see.” 

7. That the appellant and the appellee both filed claims 
with the Veterans Administration with respect to this 
policy and that the Veterans Administration awarded the 
policy to the appellee, the father of the insured. 

The court below found that there had been no change of 
beneficiary with respect to this policy and that the father 
was entitled to the proceeds thereof. The court’s findings 
and judgment should not be disturbed if there is substan¬ 
tial evidence to support them. It is submitted that the 
facts summarized above indicate clearly that there was ifio 
real evidence in support of the appellant’s claim. 


Appellant contends that technical requirements as |to 
form should be brushed aside where the insured’s intention 
to change his beneficiary is unquestioned. In the first 
place, however, the evidence of the insured’s intention to 
change the beneficiary is hardly substantial. He did not 
take any steps to effect a change when he was married to 
the appellant. He did not do so when, while still stationed 
in the United States, he took out additional insurance, 

• despite the fact that, according to the appellant, he had 
already indicated to her that he was going to change the 
beneficiary of the outstanding policy. He did not do so 
while he remained in the United States for several months 
after being married. All we know is that allegedly he 
wrote the appellant from abroad that the insurance Vas 
all “to her”, not, as a matter of fact, even distinguishing 
between the two policies. 

Assuming, however, that there is sufficient evidence ai to 
the intention of the insured, there is a complete lacs of 
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evidence of any affirmative act to carry out any such inten¬ 
tion. The two letters written by the insured do not con¬ 
stitute such affirmative acts. There is no evidence that he 
spoke to the clerk or that his record and pay book showed 
any change of beneficiary. 

The appellant relies heavily upon the case of Mitchell v. 
U. S. and Rutledge, 165 F. 2d 788. But in that case the 
evidence submitted was to the effect that the insured had 
executed a Government Insurance Report Form in which 
he filled in his wife’s name as beneficiary of his insurance 
policy. In such case, the court below found that the in¬ 
sured, by naming his wife as his beneficiary in such official 
report form, had taken the necessary affirmative act, and 
the circuit court affirmed. 

In the instant case there is no such evidence—the insured 
merely wrote two personal letters to the appellant in which 
he indicated he had made her his beneficiary on “all” his 
insurance. 

Appellant also cites Gann v. Meek, decided by the Fifth 
Circuit Court of Appeals on January 27, 1948, and not yet 
officially reported. In that case the evidence of a change 
in beneficiary included a letter written by the insured to 
his brother, indicating that he had changed his insurance 
from his wife to his mother. However, in its opinion, the 
Circuit Court stated: 

“If the letter written by Corporal Ervin to his 
brother was all the evidence upon which to predicate. 
: a decision we would conclude that it was not enough 
to carry the case to the jury. But the letter did not 
constitute the only evidence. Corporal Maurice Craw¬ 
ford and the deceased, Arthur Ervin, both served in 
the Marine Corps during the late war, and while they 
I were not in the same command, they each served in the 
i same combat area at about the same time Ervin was 
i killed. Crawford testified that everything in that area 
was in a state of confusion, and that mail service was 
irregular and loss of mail frequent. This evidence was 
! further substantiated by that portion of Ervin’s letter 
i wherein he somewhat ironically and subtly stated, ‘Re- 
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ceived your letter last nite (somewhat delayed)’. 
Moreover, the conditions surrounding and governing the 
movement of the mails in the combat areas of the Sopth 
Pacific where the Marines were spearheading the inva¬ 
sions from island to island were of common knowledge; 
letters written by the Marines were first lodged witty a 
company clerk, or someone else designated in each 
company to receive them; thereafter they were usually 
censored by an officer, and then forwarded by the fipst 
available government transportation to the Fleet Poist- 
office, San Francisco, California, from which point they 
were relayed to their final address in the United 
States. It was also common knowledge that many 
ships and planes carrying mail to and from the United 
States were sunk and shot down, and all mail aboard 
irretrievably lost. Moreover, it was a well known fhct 
that, during this period, mail piled up in the offices of 
the Veterans Administration at Washington utytil 
months elapsed before requested changes of beneficityry 
were made, and during the interim period many letters 
were either misplaced or lost. Certainly the evidence 
presented, when viewed in the light of facts constituting 
common knowledge, made a jury question as to whether 
Ervin had done all he reasonably could to effect a 
change of beneficiary.” 

I 

In the instant case no evidence was offered as to los^ of 
mail in the area where the insured was serving when killed. 
Moreover, in the Garni case at the trial below the jury de¬ 
cided that there had been a change of beneficiary, and the 
appellate court had merely to determine whether there was 
substantial evidence to support the verdict. In the instant 
case the court below held that the appellant’s claim of a 
change in beneficiary was not supported by the evidence. 
Attention is also directed to the vigorous dissent of Judge 
Sibley in the Gann case. 

The Garni case is also to be distinguished from the tase 
at bar on another ground. In that case the crucial letter 
was written, not to the person claiming the change in bene¬ 
ficiary, but to another relative. While it is dangerous and 
conducive to fraud to permit changes to be effected in such 
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important rights merely by personal letters, it is doubly 
hazardous when the letters on which the claim is based are 
letters allegedly seijt to the claimant himself. While such 
letters can be construed as evidence of the insured’s inten¬ 
tions, they may as readily be the result of constant in¬ 
quiries and demands of the claimant and designed merely 
to put an end to such entreaties. 

This is particularly a reasonable interpretation in the 
instant case. At the trial below there were introduced 
letters of the insured, sent from abroad, which indicated 
that he continued to have a real interest in the welfare of 
his parents, the original beneficiaries (Appellee’s Exs. 1, 2 
and 3, Jt. App. pp. 21-26). Furthermore, the insured, in a 
letter to his parents of March 22, 1943 (Appellee’s Ex. 2, 
Jt. App. p. 24), in referring to certain allotment funds 
being remitted to his father, the appellee, in which insured 
was to share, stated: 

“Dady soon as you rec. it you can let me know’ or 
send it to me it w’ould be over $300.00 in all but if you 
send me $250.00 it be OK wfith me But do not tell any¬ 
one not. Bro. Bill or eather Velma and it be a good 
idea not to tell my wife either for she may tell it to 
Bill or Velma see what I mean? I don’t w’ant nobady 
to suck money from you all, I just want mine as w^e 
made agreement w’ith each other and its your and 
mothers and mine business So keep it to yourself C. 

1 Just us 3 you and mother and me.” 

In another letter, written but a week before the insured 
was killed , he again indicated that he was not telling his 
wife, the appellant, everything about his financial affairs. 
In this letter, which was dated September 2, 1943, and ad¬ 
dressed to the insured’s sister Sophie and others (Appel¬ 
lee’s Ex. 4, Jt. App. p. 27), he stated: 

“Well Sophie I may send you some money later for 
you to keep for me. In case I need it you can send it 
back to me, and it will be money I save here see. Just 
keep it to yourself see, if I don’t come its yours see 
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what I mean. Lena don’t have to know it. I can savb 
some on side for I work for it and plenty hard too 


• * • >> 


Such cases as Steele v. Suwalski, 75 F. 2d 885, and Claffy 
v. Forbes , 280 F. 233, both cited by appellant, are to be disp 
tinguished from the instant case since in both the cited 
cases the letters in effect constituted, and were clearly in¬ 
tended to constitute, a designation of the beneficiaries of 
the insured. These letters were in themselves attempts t^> 
vest rights in such beneficiaries. 

Similarly, in Ambrose v. U. S., 15 F. 2d 52, also cited by 
appellant, the insured had designated one sister as bene¬ 
ficiary but by letters to and in conversations with such 
sister instructed her to divide the payments equally with 
a brother and another sister. 

In the instant case the letters do not purport to vest ai^y 
rights. At best, they merely indicate that the insured told 
the appellant that he had taken certain action which there 
is no evidence he actually took. 

Appellant also cites McKewen v. McKewen, 165 F. 2d 
761. But in that case the court, in affirming the decision of 
the trial court, found that the insured had executed two 
official documents, an Officer’s Data Sheet and a Govern¬ 
ment Insurance Report Form, in both of which he indicated 
that his wife was the beneficiary of his policy of insurance. 
In its decision, the court properly distinguished between 
letters such as constitute the only evidence with respect to 
a change of beneficiary in the instant case, and the docu¬ 
ments which the insured in that case was shown to have 
filled out and filed with the Government. The court stated: 


a * 


• * The declarations in these documents are 
not in the category of unofficial, ex parte, or oral state¬ 
ments made to the wife or to the mother in response 
to inquiries, or in answer to protests against the mak¬ 
ing of someone the beneficiary. There is no oppor¬ 
tunity here to urge that these documents are fraud¬ 
ulent or that they are forgeries. These declarations 
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are in documents signed in the course of duty by direc¬ 
tion of the Government and import genuineness and 
verity. They were in the hands of the Government— 
the insurer—and are so nearly the equivalent of ‘a 
notice in writing’ to the insurer of a change in bene¬ 
ficiary that we should not cast them aside, particularly 
in view of the fact that the provisions for written 
notice of change of beneficiary in such insurance con¬ 
tracts are for the benefit of the insurer and may be 
waived by it, and particularly in light of the evidence 
that the insurer here did waive the formal notice as 
called for by its regulations and paid the widow in 
excess of nine hundred dollars. ’ ’ 

The appellant argues that 44 in the instant case the deci¬ 
sion of the trial court creates no question as to what in¬ 
sured intended here.” This is based, presumably, upon 
the following remarks of the trial judge from the bench at 
the close of the trial (Jt. App. p. 16): 

“The Court is compelled to disagree with counsel 
for the plaintiff. The burden is on the plaintiff not 
only to show an intention but that the insured took 
some affirmative action to effectuate that intention. 

“I think the evidence is wholly lacking, certainly as 
to the second requirement. Under the rule, as I under¬ 
stand it, the plaintiff should in addition to showing in¬ 
tention also show that the insured did everything which 
I he reasonably might be expected to do to effectuate 
that intention, and I think the record shows that the 
plaintiff has failed to carry the burden of proof, and 
the Court finds against the plaintiff and for the de¬ 
fendant Joe M. Mikeska and against the United States 
of Am erica.” 

In its findings of fact, the court below merely found (Jt. 
App. p. 13): 

“That the deceased insured, Henry Andrew Mikeska, 
did not during his lifetime change the beneficiary un- 
' der the said Policy N-1,258,905 from his father, the de¬ 
fendant, Joe M. Mikeska, as the primary^ beneficiary, 
1 and his mother, Frances Mikeska, as contingent bene- 




ficiary, to the plaintiff. That at the time of the dedth 
of the insured, the defendant, Joe M. Mikeska, con¬ 
tinued to be designated as the primary beneficiary un¬ 
der said policy. ’ ’ 

It is submitted that the court below did not conclude tbjat 
the intention of the insured to change his beneficiary h^s 
been established but merely found that in any event jao 
affirmative act was shown. 

In his brief, appellant cites the following cases, all of 
which are clearly distinguishable from the instant case: 
Roberts v. TJ. S., 157 F. 2d 906, in which a fellow officer tes¬ 
tified as to the affirmative acts taken by the insured to effect 
a change of beneficiary; Peart v. Chaze, 13 F. 2d 908, whe^e 
the insured wrote letters directly to the Treasury Depaipt- 
ment directing a change in beneficiary; Johnson v. While, 
39 F. 2d 793, where fellow soldiers testified as to efforts jof 
the insured to change his beneficiary; Farley v. TJ. S., 2^1 
F. 238, where the insured asked for a form for change bf 
beneficiary, executed the form and gave it to the company 
clerk, who failed to file it because it had been incorrectly 
filled out; Collins v. TJ . S., 161 F. 2d 64, where the insured 
had obtained and executed a form for a change in bene¬ 
ficiary, the original of which he showed to his wife aid 
then placed in a file kept at his home, and the duplicate 
copy of which was found in his personal effects at his office 
by army officials; and Egleston v. TJ. S., 71 F. Supp. 1^4, 
where the insured wrote a letter to his wife directing h^r 
in his behalf to effect a change of beneficiary by taking tie 
matter up with the Veterans Administration. I . 

It should also be noted that in the instant case the Vet¬ 
erans Administration decided in favor of the appellee aid 
rejected the claim of the appellant. While the decision if 
the Veterans Administration is not binding upon the courts, 
it does show that there has been no waiver on the part of 
the government, as insurer, of its requirements with Re¬ 
spect to changes of beneficiary. 





A person claiming as a substitute beneficiary has the 
burden of proving that the insured, during bis lifetime, 
effected a valid change of beneficiary. He must show 
“positive and unequivocal acts on the part of the insured, 
designed to effectuate his expressed intentions,” Bradley 
v. U. S., 143 F. 2d 573 at 577, and cases cited therein. The 
appellant has clearly failed to sustain this burden. 

CONCLUSION. 

The judgment appealed from should be affirmed. 

Respectfully submitted, 

John W. Pehie, 

Lawrence S. Lesser, 

Attorneys for Appellee, Joe M. 
Mikeska. 
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IN THE 
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No. 9708 


LENA HIKESKA, Appellant, 
against 

UNITED STATES OF AMERICA ahd 
JOE M. MIKESKA, Appellees 


Appeal from the Judgment of the District Court of tie 
United States for the District of Columbia 


APPELLANT’S REPLY BRIEF j 

I 

The only issue before the trial court was whether insured 
effectively changed the beneficiary of his $5,000 contract 
of National Service Life Insurance issued to him on Febtu- 

' I 

ary 1, 1942, ten months before he married appellant. The 
evidence submitted on this point was not in dispute. No Evi¬ 
dence was offered by appellee in the court below to contro¬ 
vert the evidence introduced by appellant. Therefore, the 
court below had no problem of making findings on con¬ 
troverted and disputed evidence and arrived at its decision 
on admitted facts. 


i 
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; Under these circumstances the trial court’s findings were 
in the nature of conclusions of law. And the review to be 
given those findings by this Court should not be measured, 
as appellee contends, by the standard of “whether or not 
there was substantial evidence to support the verdict 
below,” but rather whether the trial court’s conclusion from 
these facts that they do not show a change of beneficiary 
was correct as a matter of law. Strong v. U. S., 46 F. 2d 
257 ; 3 Am. Jur. 902. 

The formal Findings of Fact (App. p. 12) shed no light 
on the basis of the lower court’s conclusion; paragraph 7 
thereof merely makes the legal conclusion that insured did 
not change the beneficiary during his lifetime. 

The trial court’s conclusion on the undisputed essential 
facts is to be found only in its short decision (App. p. 16). 
There, the lower court in holding in effect that, as a matter 
of law , the insured’s letters (App. pp. 17, 18) to appellant 
were not evidence of the requisite affirmative action to 
effectuate a change of beneficiary, saying (App. p. 16) “I 
think the evidence is wholly lacking certainly as to the 
second requirement.” (Affirmative action) From this it 
would appear the court below was satisfied with the proof 
on the question of insured’s intent to change his beneficiary 
to his wife, appellant. It is significant with respect to the 
intent of the insured that the following uncontradicted 
evidence of appellant appears in the record, having been 
elicited on cross-examination by counsel for appellee (R. 
15-16): 

“Q. Now, at the time of your marriage did your 
husband in any way* indicate to you what his intentions 
were with respect to the $5,000 of insurance made pay¬ 
able to his father? . > - • A 

“A. He did. He told me that he was going to change 
it and make it to me. 

• • • • • 


\ 

















“The Witness: Well, it was right after we married 
while I was at my house, before he left to go back to 
camp. 

“By Mr. Aik: 

“Q. When did he go back to camp? 

“A. Well, we married December 5, 1942, and that; 
was on a Saturday evening, and he left the following 
Friday or Saturday, and it was in between that time^ 
I don’t know just exactly the date. 

“Q. You would say then it was within one week of th^ 
time of your marriage? 

“A. Yes, sir. 

“Q. And before he went back to camp? 

“A. Yes, sir • # •” 

This conclusion ignores the letters of the insured as evi¬ 
dence of affirmative action on the part of the insured ana 
is clearly contrary to the great weight of authority in casefe 
of this kind where the courts have found the affirmative 
action in many ways once the intent of the insured soldier 
was clear. Mitchell v. U. S., 165 F. 2d 758; McKewen 
McKewen, 165 F. 2d 761; Gann v. Meek, 165 F. 2d 857. 

Since the filing of appellant’s brief, decisions of tlfe 
courts on cases involving changes of beneficiaries of Na¬ 
tional Service Life Insurance have continued to “bru^h 
aside all legal technicalities in order to effect the manifest 
intention of the insured,” and have found from the evi¬ 
dence affirmative action necessary to effect a change in 
diverse ways. Shapiro v. XJ. S., 166 F. 2d 240; Cotter |v. 
U. S., 78 F. Supp. 495; Vaughan v. XJ. S 78 F. Supp. 49^; 
Hartman v. U. S., 78 F. Supp. 227; Flood v. U. S., 78 F. Supp. 
420; Senato v. U. S., et al., 78 F. Supp. 536. 

In Cotter v. U. S., supra, the Court (at page 499) ap^ly 
stated the law in cases of this character as follows: 

“• * * The decisions are uniform in exercising 

much latitude in order to give effect to the intention of 
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those in military service, in time of war, with respect 
to beneficiaries of their insurance. In short, the tend¬ 
ency of the courts is and should be to treat soldiers in 
such matters with special indulgence. They are re¬ 
moved from their homes, from their normal occupations 
and from opportunity to attend to ministerial acts with 
the same degree of promptness and efficiency that would 
' otherwise be afforded. Also, they have little or no 
i choice with respect to what means they shall adopt for 
effectuating their intent in matters of insurance, and 
must rely upon the information given them by those in 
authority in their particular service unit. Thus, if they 
are told or are given reasonable ground for believing 
i that if they do a certain thing that is all that is neces¬ 
sary to effectuate their intent, the law will treat their 
conduct in this respect as adequate even though not in 
strict compliance with the statute and regulations 
issued pursuant thereto.’’ 

The insured in the instant case, a soldier of Polish descent, 
whose letters indicate a rather meager education, wrote his 
wife that he had talked to the clerk (evidently the insurance 
clerk) about his insurance and had been told that “accord¬ 
ing to my record and pay book it is all made to you. So I 
will take his word for it. He seems to be o. k.” (App. Exh. 
No. 2-App. 17) and “Oh, yes, Honey, about the insurance, 
the clerk said it is all to you.” (App. Exh. No. 3, App. 19). 

Appellee strongly relies upon Bradley v. U. S., 143 F. 2d 
573, in which Circuit Judge Phillips dissented and wrote a 
strong dissenting opinion. That decision goes counter to the 
weight of authority in that it apparently seeks to impose a 
more strict requirement with respect to effectuating an in¬ 
tent to change beneficiaries than other courts before or since 
that decision have generally held to be necessary. In 
Shapiro v. U. S., supra, Circuit Judge Hand of the Second 
Circuit followed the dissenting opinion of Judge Phillips in 
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the Bradley case as expressing the views of the Second} 
Circuit, in the following language (at page 242): 

“The defendant-appellant relies on the opinion ol 
Judge Hurrah, speaking for the majority of the court, 
in Bradley v. United States, 10 Cir., 143 F*. 2d 573, cer^ 
tiorari denied, 323 U. S. 793, 65 S. Ct. 429, 89 L. Ed. 63^, 
from which Judge Phillips dissented.' In the later 
decision by the Circuit Court of Appeals of the Tenth 
Circuit in Collins v. United States, supra, Bradley v. 
United States was distinguished on the facts. Each 
decision dealt with the question whether the evidence 
in the particular case showed that the insured had per¬ 
formed an act with intent to change his beneficiarV. 
The Bradley decision held that he had not (Phillips, J., 
dissenting), and the Collins decision that he had. I^e 
cannot say that either decision differed as a matter pf 
law from the other authorities we have cited, or frpm 
the conclusion we have reached in the case at bar. If 
the Bradley decision be thought to differ, the conclusion 
reached in the dissenting opinion of Judge Phillips 
accords with our own views.” 

Appellee on page 4 of his brief states: “There is no Evi¬ 
dence that he spoke to the clerk or that his record and pay 
book showed any change in beneficiary.” In evidence Ore 
the letters the insured wrote appellant in which he staged 
nine or ten days before his untimely death (App. page ip): 
“About the insurance, the clerk said it is all to you, see+ I 
guess you should of got a notice or will sometime. * • 
and (App. page 17) “I will mention that I have talked to the 
clerk again. * • • And about the insurance, he said that 
according to my record and pay book it is all made to ^ou. 
So I will take his word for it. He seems to be o. k. ” 

These quoted words, statements made by the insured ijiim- 
self, the authenticity of which is not questioned, must be 
accepted at face value and not entirely ignored as was done 
bv the trial court in this case. There is no middle ground 
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open with respect to this evidence. It was the primary func¬ 
tion of the lower court to draw all the inferences that were 
appropriate from this evidence. Appellee, in his brief (page 
6) referred to a letter written about sending money to his 
sister, indicating that he was not telling appellant every¬ 
thing about his financial affairs. In Senato v. U. S., supra, 
where it was contended that the solemn written words of a 
soldier were for the purpose of misleading his wife to the 
extent of saying one thing and meaning another, the Court 
aptly stated that to so conclude would be to impute to the 
deceased soldier the gift of duplicity and a purpose to lie for 
which there was no support in the testimony, nor should 
such a judgment lightly be passed upon one whose record as 
a soldier forbids the imputation of such a blemish to his 
character. 

It was said by the Fifth Circuit Court of Appeals in Mc- 
Kewen v. McKewen, supra (at page 765): 

“Surely the three official documents signed by the 
deceased at two different times and places, wherein he 
stated that his wife was the beneficiary, constituted 
substantial evidence justifying the Court below in draw¬ 
ing the inference that the insured had done all that he 
deemed necessary in order to make his wife—to whom 
he owed the legal obligation of furnishing support—the 
beneficiary of his insurance.” 

i Appellee’s brief states in Mitchell v. U. S., supra, the 
insured filled in his wife’s name as beneficiary of his insur¬ 
ance policy on a Government Insurance Report Form, yet 
this form was mailed to the wife and in it he said, “I have 
taken out insurance and have made you the beneficiary. ’ ’ In 
effect this is precisely what Mikeska in his two letters writ¬ 
ten just before his death said to the appellant, his wife. And 
the court in the Mitchell case found that the execution of 
this Government Insurance Report Form was a sufficient 
affirmative act by the insured to constitute a change of 
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beneficiary. In making this finding, the court said at page 
760 of its opinion: • j 

“• • * The fact that nowhere in the Gov¬ 
ernment records is there any record of the trans¬ 
actions accomplished in Louisiana on October 1$, 
1943, is not necessarily controlling and does ncft 
constrain us to hold that no change of beneficiary 
was effectuated on that day, since the original 6f 
the Government Insurance Report Form filled out by 
Harwich in Nebraska and filed with the War Depart¬ 
ment, we know to have been lost * * * It is said thfct 
a combination of intent and act is required, but to s^y 
in these insurance cases that though intention to change 
the beneficiary is proved to the hilt, no effective forrrial 
act hawing been done no change can be held to have behn 
■ made , is not to brush technicalities very far aside. Ifj a 
man possessing the degree of literacy required of £n 
officer in the United States Army Air Corps writes, ‘I 
have taken out insurance and I have made you tjhe 
beneficiary,’ surely it is subserving technicality to say 
that this is not sufficient evidence of an exercise of }iis 
right to change. True, it is not an actual change; but 
it is strong, almost incontrovertible, evidence of a 
change.” (Italics supplied.) 

In McKewen v. McKewen, supra, the Court found the 
affirmative act effecting the change in the execution of Offi¬ 
cial Government reports which reflected that the act of 
change had been accomplished prior to filling out the fortns. 
The method of accomplishment was not stated. This is 
exactly the situation in this case. Mikeska wrote two let¬ 
ters (App. pp. 17 and 18) stating that he had been advisecf by 
the clerk of this company that all his insurance was mjade 
to the appellant “* * * according to my record and pay 
book it’s all made to you. So I will take his [clerk’s] word 
for it. He seems to be o. k.” 

It is true that there was no evidence submitted at the trial 
of this case to show that mail or other material had dteen 
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lost in the area where insured was serving when killed. 
Such evidence would be impossible to secure and the proba¬ 
bility of the loss of important mail in the wartime confusion 
of a battle area post is so apparent as not to require proof. 

In Gann v. Meek, supra, the Court said: 

“ • • • It was also common knowledge that many 
ships and planes carrying mail to and from the United 
States were sunk and shot down, and all mail aboard 
irretrievably lost. Moreover, it was a well known fact 
that, during this period, mail piled up in the offices of 
the Veterans Administration at Washington until 
months elapsed before requested changes of bene¬ 
ficiary were made, and during the interim period many 
letters were either misplaced or lost. Certainly the 
evidence presented, when viewed in the light of facts 
constituting common knowledge, made a jury question 
as to whether Ervin had done all he reasonably could 
to effect a change of beneficiary. • • •” 

• 

In Senato v. U. S., et al., 78 P. Supp. 536, the husband- 
insured wrote his wife “ Forgot to mention in yester¬ 
day’s letter about transferring the insurance policy over 
to you. Well, I got that straightened out here.” The 
court in this case found that a change of beneficiary had 
occurred and said in its opinion (referring to letter), 

“There can be no doubt that he was talking about a 
transfer of insurance, * # 

and commented as follows on the precise point raised by 
the appellee in his brief regarding the good faith of the 
insured in his letters to the appellant (App. pp. 17 and 18) 
in which he told her that all his insurance had been made 
over to her: 

“As to the ensuing words the Government and the 
plaintiff suggest—perhaps the latter even argues—that 
this could have been an oblique expression intended 
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4 to placate’ his wife, i.e^ to mislead her to the extent 
of saying one thing and meaning another. To so con¬ 
clude would be to impute to Nick a gift of duplicity, 
and a purpose to lie, for which I can find no support in 
the testimony, nor should such a judgment lightly be 
passed upon one whose record as a soldier, and whosd 
make-up as a man, seem to forbid the imputation of 
such a blemish to his character. 

• •••••• 

I 

“These quoted words [referring to letter], how^ 
ever, comprise statements made by the man himself, 
and since the authenticity of the letter is not ques¬ 
tioned, it would seem that he knew better than any onfe 
else could just what was in his own mind on the subject 
In other words this letter must either be accepted at 
face value, or be entirely ignored. No middle ground 
suggests itself to the Court.” 

The case of Rosenschein v. Citron, et. aX. (No. 9623 de¬ 
cided July 12, 1948, 13 C.C.H. Insurance Law Reports 
page 280), is the first case of this character this court h^s 
had involving National Service Life Insurance. In this 
decision this Court held: 

“* * * Courts dispense with technicalities tjo 
carry out a soldier’s intention to change the benefi¬ 
ciary of his life insurance policy. The intention apd 
an act done for the purpose of accomplishing it are 
enough (citing cases).” 
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„ Conclusion 

** - ^ » 

The insured did* all he could reasonably have been ex- 
pected to do^fo-change- the beneficiary of his insurance and 
this Court should give effect to his clearly expressed in¬ 
tent by brushing aside legal technicality to find the neces¬ 
sary affirmative action. 

Respectfully submitted, 

Warren E. Miller, 

David S. Allshouse, 
Attorneys for Appellant. 
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